THIS DISPOSITION IS
NOT CITABLE AS
PRECEDENT OF THE
TTAB
DL Mai | ed: 06 FEB 2003
Paper No. 13
AD

UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Travel pro International, Inc.
Serial No. 76/030, 904
Jenni fer P. Rabin of Akerman, Senterfitt & Eidson for
Travel pro International, Inc.
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(Thomas VI cek, Managi ng Attorney).
Bef ore Sinmms, Rogers and Drost, Administrative Trademark
Judges.
Qpi nion by Drost, Administrative Trademark Judge:
Travel pro International, Inc. (applicant) filed a

trademark application to register the mark FLI GHT CREW (i n

typed form on the Principal Register for “luggage” in

| nternational dass 18.1

! Serial No. 76/030,904, filed April 19, 2000, based on an
assertion of a bona fide intent to use the mark in commerce. An
anmendnent to allege use was filed on August 16, 2002, claimng
first use dates of Novenber 30, 2000.
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The exam ning attorney refused to register the mark on
the ground that the mark, when used in association with the
goods, is nerely descriptive. 15 U S.C. § 1052(e)(1).
After the exam ning attorney made the refusal final, this
appeal followed. Both applicant and the exam ni ng attorney
have filed briefs.

W affirm

Prelimnarily, we nust address a procedural matter.
The exam ning attorney objected to Exhibit J submtted with
applicant’s appeal brief, consisting of TESS print-outs of
Regi stration No. 2,393,632 and Application Serial No.

76/ 178, 624, as being untinely. Examning Attorney’s Br. at
2. The exam ning attorney correctly pointed out that the
evidentiary record in an application should be conplete
prior to the filing of an ex parte appeal to the Board.
Addi ti onal evidence filed after appeal normally will be

gi ven no consideration by the Board. See Trademark Rul e

2.142(d), 37 CF.R § 2.142(d); see also In re Jul eigh

Jeans Sportswear, Inc., 24 USPQ2d 1694, 1696 (TTAB 1992);

In re Pennzoil Products Co., 20 USPQ2d 1753, 1756 n. 9

(TTAB 1991).
Because the TESS print-out of Application Serial No.
76/ 178, 624 was not submtted until after the appeal was

filed, the exam ning attorney's objection is well taken and
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the TESS information regarding Application Serial No.

76/ 178, 624 has not been considered.? As noted by applicant,
however, a reprint of information on Registration No.
2,393,632, retrieved fromthe Ofice’ s X- SEARCH system was
al ready made of record by the exam ning attorney as an
attachnment to the final refusal issued on Septenber 25,
2001. The TESS printout submtted by applicant is nerely a
functional equivalent of this itemalready of record.

This brings us to the substantive issue involved in
this appeal .

The exam ning attorney’ s position is that the term
“flight crew is nerely descriptive of applicant’s goods,
nanely, a small soft-sided suitcase with built-in wheels
and a long handle for pulling that has been popul ari zed by
airline flight crews and known in the relevant industry as
a flight crew bag or case. Br. at 3. The exam ning
attorney al so argues that the termis descriptive of an
i ntended cl ass of users of the |luggage, nanely, flight crew

menbers. Br. at 5.

2 Applicant argues that it introduced Application Serial No.

76/ 178, 624 to rebut what applicant asserts is the exam ning
attorney’s mstaken belief, based on an Internet printout, that
appl i cant operates a website on which the proposed mark is used
descriptively. Qur opinion does not rely on this website

evi dence.
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The exam ning attorney submtted copies of excerpts
fromseven articles retrieved fromthe NEXI S publication
dat abase that show use of the term“flight crew in
connection with |uggage®, including the foll ow ng:

A l ot of people tried solving this probl em by
using the small airline-type |uggage used by
flight crews.

Chicago Daily Herald, May 7, 2000.

As travel picks up, so does the popularity of
flight-crew bags those soft-sided suitcases with
built-in wheels and a | ong handl e for pulling.
Atlanta Constitution, June 27, 1996.

Here are sone basic facts about flight-crew

| uggage: Size. They were designed originally to
be used as carry-on | uggage.

Orange County Register, March 29, 1996.

Better-equi pped travelers cruise easily down the
concourse pulling a flight-crew bag, the biggest
i nnovation in luggage in years. Airline
personnel first used these rolling suitcases; an
ex-pil ot designed the prototype, introduced as
the Travel pro. Today, nearly every | uggage
manuf acturer offers at |east one nodel. Flight-
crew bags, which can hold what you need for a
three-day trip, are nore nobile and versatile
than their predecessors... And the information
bel ow can hel p you evaluate any flight-crew bag
you see in the stores. Size. Flight-crew bags
were designed originally to be used as carry-on
| uggage.

Consuner Reports, Decenber 1995.

That’ s because ASU s primary consuners are
airline flight crews, and the airport is a

3 Two of the excerpted articles fromthe NEXI S database are from
foreign publications, and thus are of very limted probative

val ue as to consuner perception of the termin the United States.
See In re Ubano, 51 USPQd 1776, 1778 n. 3 (TTAB 1999); In re
Men's International Professional Tennis Council, 1 USPQRd 1917,
1918 (TTAB 1987).
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convenient place to find them ASU specializes
in the wheel ed | uggage that flight crews have
used for years and which nore of us are buying.
Smal | wonder that wheel ed |uggage is so popul ar.
Houst on Chronicle, October 24, 1995.

In addition, the exam ning attorney submtted several

excerpts fromlinternet web sites that allegedly showed use

of the termin a descriptive manner® including the

fol | ow ng:

C- 130 Flight Crew Bag (Mlitary Flight Crews)
Especially nade for Mlitary Flight Crews”

www. cencal . com — Cencal Avi ation Products
[advertising a product identified as “flight crew
bag” for mlitary flight crews].

The story |I’ve seen in Travelpro’s ads is that
the inventor of the Rollaboard is a forner
airline enployee who conbined a piece of carry-on
| uggage with a luggage cart. For years, these
rolling uprights were the exclusive domain of
airline personnel, who had you thinking that it
was a status synbol... Don’t know what to | ook
for when choosing a rolling upright? Read
“Flight-crew | uggage” from Consuner Reports
(Decenber 1, 1995 v 60 n 12).

wwmwv. travel ite.org/luggage/roller.htm, -- The
Travellite FAQ Your source for travel packing
tips.

* The exanmi ning attorney's print-outs of the results of Internet
searches by the YAHOO and GOOGLE search engine are of little
probative value, largely because insufficient text is available
to determne the nature of the information and, thus, its

rel evance.
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Supported by this evidence, the exam ning attorney
submits that the proposed mark is nerely descriptive for
the identified goods.

Applicant, on the other hand, maintains that the term
“flight crew is at nobst suggestive because the term (1) is
not understood by custoners and the rel evant industry to
refer to a particular type of luggage, but rather refers to
flight attendants and airline pilots; (2) does not identify
t he excl usive user of the goods; and (3) is not needed by
conpetitors. Applicant argues that soft-sided |uggage with
built in wheels and handl es are known not by the term
“flight crew but by such terns as “rolling |uggage,”

“rolling uprights,” “carry-on |uggage” or “wheelies.” Br.
at 3.

In support of its assertion, applicant submtted
excerpts fromvarious websites indicating such luggage is
referred to by other designations; a listing of
manuf acturers by product category froma travel goods show,
and decl arations including those fromsenior buyers for an
airline, the purchasing coordinator of an airline conpany
store and an advi sory consultant to a |uggage industry
association in support of its position.

A mark is nmerely descriptive if it imedi ately

describes the ingredients, qualities, or characteristics of
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the goods or if it conveys information regarding a

function, purpose, or use of the goods. 1In re Abcor

Devel opnent Corp., 588 F.2d 811, 200 USPQ 215, 217 (CCPA

1978). See also In re Nett Designs, 236 F.3d 1339, 57

USPQ2d 1564, 1566 (Fed. Cir. 2001). Courts have |long held
that to be “nmerely descriptive,” a termneed only describe
a single significant quality or property of the goods. |In
re Gyulay, 820 F.2d 1216, 3 USPQ@d 1009, 1010 (Fed. Cir.

1987); Meehanite Metal Corp. v. International N ckel Co.,

262 F.2d 806, 120 USPQ 293, 294 (CCPA 1959).

After considering the argunents and the evi dence, we
agree with the exam ning attorney that the term FLI GHT CREW
is nerely descriptive for applicant’s |uggage and therefore
affirmthe examning attorney’s refusal to register the
mar K under Section 2(e)(1l) of the Trademark Act.

There is anple evidence in the record to support the
conclusion that the term FLI GAT CREW descri bes a
characteristic or feature of applicant’s |uggage, nanely,
| uyggage with the array of features favored by professional
airline flight crew nmenbers. See, e.g., Chicago Daily
Herald, May 7, 2000 (“small airline-type |uggage used by
flight crews”); Atlanta Constitution, June 27, 1996
(“popularity of flight-crew bags those soft-sided suitcases

with built-in wheels and a | ong handle for pulling”);
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Orange County Register, March 29, 1996 (“Here are sone
basic facts about flight-crew |luggage”); Consumer Reports,

Decenber 1995 (“Better equipped travelers cruise easily

down the concourse pulling a flight-crew bag ... Flight-
crew bags ... are nore nobile and versatile than their
predecessors ... And the information bel ow can hel p you

eval uate any flight-crew bag you see in the stores.”);
Houst on Chronicle, COctober 24, 1995 (“ASU specializes in
t he wheel ed | uggage that flight crews have used for years

and which nore of us are buying.”); ww. cencal.com website

(advertising luggage product identified as “flight crew
bag” for mlitary flight crews).

The speci nen of record consisting of a hangtag al so
shows that the term FLI GHT CREW descri bes the goods as
being of a type used by flight crew nenbers:

Travel pro maintains steadfast in its mssion to

satisfy the ever changi ng needs of the traveling

professional. That’'s why Travelpro’'s “Pil ot

Desi gned, Flight Crew Tested” styles are used by

over 425,000 professional flight crew nenbers

wor | dwi de.

We can consider the context in which an applicant uses
the mark, including the | abels and packagi ng for the goods
and the advertising materials directed to the goods, to

determ ne the reaction of prospective purchasers to the

mark. Abcor, 200 USPQ at 218; see also In re
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Phar maceuti cal I nnovations, Inc., 217 USPQ 365, 366 (TTAB

1983).

Applicant argues that the NEXIS articles submtted by
the exam ning attorney are not evidence of consuners’
current understanding of the term FLI GHT CREW because nost
date back to 1995 or 1996. Applicant’s Brief at 4-5. The
articles, however, are not so old that it would be
reasonable, in the absence of evidence to the contrary, to
assunme that the nmeaning of the term has changed
substantially. Applicant also argues that nost of the
articles refer back to the sane 1995 Consuner Reports
article. It is not clear how this fact supports
applicant’s case. The article shows that prior to
applicant’s adoption of its trademark, Consumer Reports
used the termto describe a particular type of carry-on
| uggage. After the publication of the Consuner Reports
article, other publications also used the termto refer to
this type of luggage. Subsequently, applicant began to use
the termas a trademark. The fact that applicant can trace
the root of many of these references to the Consuner
Reports article does not discredit the fact that witers
have used the term FLIGHT CREWto refer to a particular
type of |uggage, prior to applicant’s adoption of the sane

as a nmark.
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Consuners will therefore understand that the term
FLI GHT CREW as used on or in connection with the
i dentified goods, describes luggage simlar to |uggage used

by professional flight crew enpl oyees. See, e.g., Inre

Maj or League Unpires, 60 USPQ2d 1059, 1061 ( TTAB 2001)

(MAJOR LEAGUE UMPI RE descri bes clothing and equi pnent of
the type used by nmmjor | eague unpires).

Appl i cant makes several unpersuasive points in arguing
that its mark is not descriptive.

Applicant argues that the term FLIGHT CREWis at nost
suggestive because it refers to the pilots and flight
attendants on an aircraft, and not a style of |uggage. Br.
at 9. Moreover, applicant argues that the term FLI GHT CREW
has several different neanings (including flight crew on a
space shuttle, nedical and flight staff on a helicopter
provi di ng energency nedical care and transport, and flight
staff on a mlitary aircraft) and is not limted to use in
connection with airline travel. Br. at 10. As such,
applicant asserts that “[c]onsuners are not able to discern
the nature of the product in question based on the limted
i nformati on conveyed by the designation ‘flight crew.”

Br. at 9.
The fallacy of applicant’s position is that the

rel evant definition of a termis the definition understood

10
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by the purchasing public in relation to the involved goods

or services. Abcor, 200 USPQ at 218; In re Polo

International, Inc., 51 USPQd 1061, 1062 n. 2 (TTAB 1999).

When applicant’s nmark is considered in connection with the
identified goods, purchasers or prospective purchasers wll
i mredi ately consi der the luggage to have the features of
| uggage used by airline flight crews. There is nothing in
the record to suggest that space shuttle, nedical or
mlitary flight crews use |uggage of the type that would
al so be offered to general consuners. Thus, there is no
basis for concluding that such consunmers woul d consi der the
al ternative neani ngs suggested by applicant.

Furthernore, the question is not whether soneone
presented with the mark coul d guess what the goods are.
Rat her, the question is whether soneone who knows what the
goods are will understand the mark to convey information

about them See In re Anerican Geeting Corp., 226 USPQ

365, 366 (TTAB 1985) ("whether consuners coul d guess what
the product [or service] is fromconsideration of the mark
alone is not the test”). Here, in regard to |uggage,
consuners woul d understand the term FLI GHT CREWto refer to
a specific type of the identified goods, nanely, the type
or style of luggage used by professional airline flight

Crews.

11
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Applicant maintains that its conpetitors do not use
t he designation FLI GAT CREWto describe suitcases with
built-in wheels and | ong handl es and there are nunerous
alternative terns available to describe such |uggage,
including “rolling luggage” and “rolling carry-on.” Br. at
13.

Even assum ng these allegations to be true, the fact
that an applicant may be the first and only user of a
nmerely descriptive designation does not justify
registration if the termis nmerely descriptive. See

Cairol, Inc. v. Roux Distributing Co., 280 F.2d 863, 126

USPQ 397, 398 (CCPA 1960) (HAIR COLOR BATH, a novel way of
describing liquid for hair coloring, held generic); Inre

Styleclick.comlnc., 57 USPQ2d 1445, 1448 (TTAB 2001) (the

termE FASH ON is nerely descriptive of applicant’s goods
and services despite no evidence of even a single use of
the term-- "That applicant may be the first and only
entity using E FASHION is not dispositive”); Polo

International, Inc., 51 USPQd at 1063 (“[T] he fact that

applicant will be or intends to be the first (and/or only)
entity to use the term DOC- CONTROL for conputer software
for docunent managenent is not dispositive where, as here,
the termunquestionably projects a nerely descriptive

connotation.”); In re Central Sprinkler Co., 49 USPQd

12
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1194, 1199 (TTAB 1998) ("The fact that applicant may be the
first or the only one using ATTIC in connection with

sprinklers is not dispositive."); In re Eden Foods Inc., 24

USPQ2d 1757, 1761 (TTAB 1992) (the fact that applicant may
be the first and/or only entity using a phrase not

di spositive). Moreover, the Board has consistently stated,
that for a designation to be nerely descriptive, "it is not
necessary that it be in common usage in the particul ar

i ndustry."” Eden Foods, 24 USPQR2d at 1761; see also In re

Nat i onal Shooting Sports Foundation, Inc., 219 USPQ 1018,

1020 (TTAB 1983).°
Furthernore, a descriptive termis not rendered
regi strable nerely because there nay be alternative

descriptive terns al so available for use. Cf. Rosel ux

Chem cal Co. v. Parsons Ammonia Co., 299 F.2d 855, 132 USPQ

627, 632 (CCPA 1962) (many ternms may be descriptive of a
product or service).

The Board has considered the affidavits submtted from
applicant. These declarations state in alnost the sane

| anguage that customers do not understand or use the term

® Firestone Tire & Rubber Co. v. Goodyear Tire & Rubber Co., 186
USPQ 557 (TTAB 1975), cited by applicant, is distinguishable. In
Firestone Tire, the Board found the two words “bias” and “steel”
were conbined into a unitary termthat rendered the term
suggestive. Here, there is no argunent that the terns “FLI GHT”
and “CREW"” when conbi ned, create a unitary termthat is

suggesti ve.

13
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FLI GHT CREWto refer to rolling |uggage or carry-on |uggage
and that | uggage having wheels and a tel escoping handle is
referred to by many other ternms. It is not clear on what
basis the declarants cane to their conclusions. The fact
that applicant has introduced statenents from seven
i ndi viduals involved in the |uggage industry® to the effect
that the term FLI GHT CREWis not comonly used in the
retail luggage industry to refer to a particular type of
| uggage does not overcone the exam ning attorney’s evidence
that the termis nerely descriptive. Also, while there are
ot her words that may be commonly used to descri be
applicant’s goods, this does not establish that applicant’s
termis not nmerely descriptive. In addition, the ultinate
guestion in this case is not whether applicant’s mark is
generic but sinply whether the term FLI GHT CREW descri bes
applicant’s goods. The evidence does support the exam ning
attorney’s position that FLIGHT CREW descri bes carry-on
bags.

The Board al so agrees with the exam ning attorney that
the mark descri bes one category of intended users of the

goods, nanely, flight crew nenbers. See In re Cane

® Qut of the seven declarants, it is noted that two of the
declarants (Patricia A Duffy and George Cassius) are enpl oyees
or independent sal es representatives of applicant.

14
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Manuf acturi ng Co., 222 USPQ 1031 (TTAB 1984) (a termis

descriptive if it describes the “type of individuals to
whom an appreci abl e nunber or all of a party’ s goods or

services are directed.”); Hunter Publishing Co. v.

Caul field Publishing Ltd., 1 USPQd 1996 ( TTAB 1986)

(SYSTEMS USER descriptive of the readers of a magazi ne
directed to conputer users). Applicant argues that its
goods are not exclusively marketed to airline personnel and
that a substantial nunber of its consumers are the general
public. Br. at 11. However, as indicated by applicant’s
speci nen, its goods are “used by over 425,000 professional
flight crew nenbers worldw de.” This appears to be an
appreci abl e nunber of the class of consumers to whom
applicant’s goods have been directed. See Canel, 222 USPQ
at 1022 (“there is no doubt that the group described by the
term“MOUNTAIN CAMPER’ is a category of purchaser to whom
applicant specifically directs its canping equi prment”).
Decision: The exam ning attorney’s refusal to
regi ster the termFLIGHT CREWon the ground that it is

nmerely descriptive of the identified goods is affirned.

15



