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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In re Christie, Sharon K.
Mark: HEALING WATERS

Serial No.: 75/804,975

REQUEST FOR SUSPENSION AND REMAND

Pursuant to 37 C.F.R. §2.142(d) and the Trademark Trial and Appeal Board Manual of
Procedure (TBMP) §1207.02 Applicant respectfully requests that the appeal be suspended and
this application be remanded to the Examining Attorney to consider the accompanying
Supplemental Response On Remand With Accompanying Additional Evidence.

The proposed additional evidence consists of a Consent Agreement from the registrant
whose mark had been previously cited as the basis for refusal under Section 2(d) of the
Trademark Act. The remand is sought because, as set forth herein, the Applicant respectfully
believes the Consent Agreement should address the sole remaining basis for refusal by the
Examining Attorney.

A. Background

Applicant previously requested that this appeal be suspended pending a cancellation
action against Enchante Accessories Inc. ("Enchante"), the registrant of the cited mark at issue,
namely Registration No. 2,460,222. After considerable time in the cancellation proceedings and
settlement discussions, the Applicant herein and Enchante resolved their differences, and

Enchante entered into a Consent Agreement.



In support of its Request for Remand and request for further consideration by the
Examining Attorney, Applicant is filing herewith its accompanying Supplemental Response On
Remand With Accompanying Additional Evidence. A copy of the Consent Agreement is

attached thereto.

B. Grounds for Remand.

Applicant respectfully submits that good cause exists for the remand in light of the
provision of the new, additional evidence, namely the Consent Agreement.” With the benefit of
the Consent Agreement, the concerns of the Examining Attorney may be addressed. Judicial
economy would best be served by allowing the remand for the Examining Attorney's

consideration, and it is respectfully requested that the suspension and remand be granted.

Respectfully submitted,

PATTISHALL, McAULIFFE, NEWBURY,
HILLIARD & GERALDSON LLP

August 20, 2008
By: /Belinda J. Scrimenti/
Belinda J. Scrimenti
311 South Wacker Drive, Suite 5000
Chicago, Illinois 60606
Telephone: (312) 554-8000
Facsimile: (312) 554-8015

Attorneys for Applicant

! Should the Board not grant the Request for Remand, Applicant respectfully requests that it be granted 60
additional days to file its Appeal Brief herein.



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK EXAMINING OPERATION

Mark : HEALING WATERS
Serial No. : 75/804,975

Applicant : Sharon K. Christie
Class : 4

SUPPLEMENTAL RESPONSE ON REMAND
WITH ACCOMPANYING ADDITIONAL EVIDENCE

Applicant Sharon K. Christie, respectfully submits this additional evidence on remand,
specifically, a Consent Agreement entered into between Applicant, and the registrant of the cited
mark, Registration No. 2,460,222. With this Consent, Applicant respectfully requests that the
refusal under Section 2(d) be withdrawn, and that the application be passed to publication.

THERE IS NO LIKELIHOOD OF CONFUSION
BETWEEN APPLICANT AND REGISTRANT'S MARKS

The Examining Attorney originally refused registration because both the Applicant's and
the Registrant's marks were for the same term "HEALING WATERS" and both were in the same
class for similar goods. However, notwithstanding this, these parties have agreed that there is no
likelihood of confusion between their respective marks, and consented to each other's use and
registration of the respective marks as reflected by the attached Consent Agreement ("Consent").
The parties have consented to co-existence, finding no confusion (Consent, 1), because:

1) The Applicant and Registrant's marks have co-existed for over seven years
without any showing of actual confusion (Consent, | 1a);

2) The trade channels and markets through which the parties distribute their products
bearing the mark HEALING WATERS are dissimilar. Specifically, Christie
markets principally to health, resort and day spas, specialty cosmetics and bath
products retailers, and other high-end specialty boutique stores and high-end
retailers; while Registrant sells its products principally to specialty retailers in the



housewares and home goods fields, mid-market retailers, off-price retailers and
wholesale clubs (Consent, | 1b);

3) The differences in the parties' products are readily discernable by their typical
purchasers, due to the differences in the pricing of their respective products
(Consent, {1c); and
4) The differences in the parties' products are readily discernable by their typical
purchasers, due to the differences in the packaging and trade dress of the
respective products (Consent, 1d).
Additionally, as the Consent Agreement reflects, the parties have agreed to take all
reasonable actions to avoid future confusion (Consent, J{2-3). Finally, Registrant Enchante has

expressly consented to Applicant's registration for the goods as applied for. (Consent, q4).

CONCLUSION

For these reasons, Applicant respectfully requests that the refusal under Section 2(d) be

withdrawn, and that the application be passed to publication.

Dated: August 20, 2008 Respectfully submitted,

PATTISHALL, McAULIFFE, NEWBURY,
HILLIARD & GERALDSON LLP

By:_/Belinda J. Scrimenti/
Belinda J. Scrimenti
311 South Wacker Drive
Suite 5000
Chicago, Illinois 60606
Telephone: (312) 554-8000
Facsimile: (312) 554-8015

Attorneys for Applicant



CONSENT AGREEMENT

This agreement, made this 2’ ] day of 4 Y el k] 2007, by Sharon K. Christie

("Christie"), a U.S. citizen, having a place of business at 17| East Second Street, Huntington
Station, New York 11746; and Enchanté Accessories Inc., a New York corporation having a
place of business at 4 East 34th Street, New York, New York 10016 ("Enchante").

WHEREAS, Christie is the owner of Application Serial No. 75/804,975, for HEALING
WATERS for "skin hydrating spray mist, bath and body gel, massage oil, bath and body creams,
body and facial lotions, perfumes and colognes, sachets, body scrubs non-medicated bath salts,
aromatherapy scented bath beads, skin and bath soaps and essential oils for personal use”
(hereinafter "the Applicant's Mark), claiming first use as carly as December 14, 1998;

WHEREAS, Enchanté is the registrant of U.S. Trademark Registration No. 2,460,222 for
HEALING WATERS for "cosmetics, namely, body lotion, bath gel and bath wash" (hereinafter

the "Cited Registration™), which matured from Application Serial No. 75/667,265 filed on March
25, 1999,

1. Enchanté and Christie mutually agree that there is no conflict or likelihood of
confusion between their respective marks based on the parties' mutual review and consideration
of the following facts surrounding their respective use:

a. To the best of both parties’ knowledge, the goods and services provided
respectively by them and/or their licensees have co-existed since the parties’ first

respective uses, over seven years ago, and neither party is aware of any instance of actual
confusion;

b. The trade channels and markets through which the parties distribute their
products bearing the HEALING WATERS marks are dissimilar. Specifically, Christie
markets principally to health, resort, and day spas, specialty cosmetics and bath products
retailers, and other high-end specialty boutique stores and high-end retailers; while

e

Registrant sells its products principally to specialty retailers in the housewares and home
goods fields, mid-market retailers, off-price retailers and wholesale clubs.

C. The differences in the parties’ products are readily discernable by their
typical purchasers, due to the differences in the pricing of their respective products;

d. The differences in the parties' products are readily discernable by their

typical purchasers, due to the differences in the packaging and trade dress of the
respective products.

2. Enchanté and Christie agree to in good faith seek to avoid any sales by themselves or
any licensee in the other's markets that it believes may have the tendency to cause a likelihood
of confusion, mistake, or deception from the continued use of the parties' respective marks for
their goods and services, as set forth in further detail in the parties' separate Agreement.



3. Enchanté and Christie additionally agree to use all other reasonable efforts to assure
that potential and actual customers for their respective products are not confused and are not
likely to be confused as to the origin of those products.

4. As owner of Registration No. 2,460,222 for the mark "HEALING WATERS,
Enchanté consents to the registration by Christie and use by her and her licensees of the
trademark "HEALING WATERS" for her goods, namely "Skin hydrating spray mist, bath and
body gel, massage oil, bath and body creams, body and facial lotions, perfumes and colognes,
sachets, body scrubs non-medicated bath salts, aromatherapy scented bath beads, skin and bath
soaps and essential oils for personal use.”

ENCHANTE ACCESSORIES, INC.
By: by Za %
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