IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Applicant: Baby Bjdérn AB
Serial No.: 75/751554
Trademark: Design of Baby Carrier
Examiner: Nicholas K.D. Altree, Esqg.
Law Office: 108

Filing Date: July 15, 1999
Attention: Karl Kochersperger, Esqg.
United States Patent and Trademark Office
Trademark Trial and Appeall Board

2900 Crystal Drive
Arlington, Virginia 22202-

3514
APPLICANT'S REPLY BRIEF

The Examiner has refused trademark registration of
Applicant's product design under Trademark Act § 2(e) (5) on the
ground that the mark is functional and under Trademark Act §§ 1,
2 and 45 on the ground that the mark is a non-distinctive
configuration of goods.

Applicant has appealed the Examiner's refusal and submits
that Applicant's product configuration embodies a nonfunctional
design which has acquired distinctiveness as a trademark.
Applicant herewith responds to the Examining Attorney’s Appeal
Brief dated December 5, 2003 and mailed to Applicant on March 31,
2004. o
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ARGUMENTS

In supporting the contiinued functionality refusal, the
Examiner has not addressed |[the bulk of Applicant’s appeal brief
arguments and evidence supporting registrability of the subject
product configuration. Ingtead, the Examiner relies solely on
the 2001 Supreme Court decision in TrafFix Devices, Inc. V.

Marketing Displays, Inc., %32 U.S. 23 (2001) which, he states,

"addressed a factual situation very similar to this case".
Examining Attorney's Appeal Brief p. 6. In doing so, the
Examiner refuses consideration of the Morton-Norwich factors and
restricts his analysis to whether the subject configuration is
encompassed by Applicant’s|two utility patents previously made of
record.
While convenient, the|Examiner’s total reliance on the
TrafFix opinion is misplaced. The dual-spring, windproof sign
configuration at issue in the TrafFix opinion represented the
central advance claimed in the corresponding utility patents.
TrafFix at 30. The Court also cited specific language from the
patents supporting the advantages of the particular spring
configuration for which trade dress protection was claimed.
TrafFix at 31.
By contrast, Applicant’s patents do not disclose any
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Respectfully submitted,
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West 61lst Street
New York, New York 10023
(Our File: NY 19901071-4)
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CERTIFICATE OF MAILING

I hereby certify that |this correspondence is being deposited
with the United States Postal Service as first class mail in an
envelope addressed to: Com;issioner for Trademarks, 2900 Crystal
Drive, Arlington, Virgini ?5202—3514, on the date appearing

below.
%-/ April 20, 2004
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